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• Introduction 
 
This submission has been prepared by The Real Estate Institute of New South Wales Limited 
(REINSW) and is in response to the Issues Paper on the Complaints Register Guidelines 
Review dated April 2018 (Issues Paper), issued by NSW Fair Trading (NSWFT) on 1 May 2018. 
 
REINSW is the largest professional association of real estate agents and other property 
professionals in New South Wales. REINSW seeks to promote the interest of its members 
and the property sector on property-related issues and, in doing so, REINSW has a 
substantial role in the formation of regulatory policy in New South Wales. 

 

• Background 
 
In 2015, REINSW made two submissions in response to the Consumer Complaints Register 
Discussion Paper, both of which are enclosed with this submission. REINSW wishes to 
reiterate that it maintains its stance on the Consumer Complaints Register (Register) as set 
out in its previous submissions and makes this submission as a supplemental and additional 
submission, noting that most issues discussed in the previous submissions have not been 
resolved and remain topics for discussion in this year’s Issues Paper. 
 
REINSW continues to support, in principle, the concept of the Register and the intention to 
provide consumers with open and transparent information about traders/providers of goods 
and services. However, the object of providing clear, accurate and transparent information is 
not being met with the current Register. Rather, it is REINSW’s view that the Register 
provides consumers with misleading and confusing information, encouraging and enabling 
consumers to make incorrect decisions and preventing them from making informed choices 
and using valuable traders. 
 
In its previous submissions and in this submission, REINSW proposes practical strategies to 
ensure the provision of accurate and transparent data as well as to promote procedural 
fairness for traders who are the subject of a complaint or dispute. 
 

• Information appearing on the Complaints Register 
 
1. How relevant is the information published on the Register? 
2. What sort of improvements to the information on the Register would you suggest? 

 
The Issues Paper highlights that the Register accords with the NSW Government’s open data 
policy, helping “consumers make informed decisions about which businesses to transact with 
and provides an incentive for businesses to deliver better customer service”. Unfortunately, 
REINSW has heard too many examples confirming that the current administration of the 
Register achieves quite the opposite outcome. 
 
The current information appearing on the Register fails to provide context for the 
circumstances surrounding the complaints made. For example, consider these situations 
which are based on true stories: 
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(a) A tenant makes a complaint to NSWFT regarding the services of their agent because 
they have discovered that the property they live in is ‘possessed by evil spirits’. This 
complaint made on the basis that the agent failed to provide this information to the 
tenant, dismissing it as absurd, caused concern to the superstitious tenant who believed 
it was a material fact. Whilst it would appear on the Register, there are many consumers 
who may not see these circumstances as justification for not using the specific agent. 
Yet, the agent appears on the Register without any context surrounding the complaint, 
tarnishing their reputation and affecting their business. 
 

(b) A tenant makes a complaint to NSWFT regarding the services of an agent but when the 
complaint is investigated it turns out that the tenant was difficult to deal with and had 
actually stopped paying rent, causing the agent to pursue legitimate avenues to mitigate 
loss that the tenant did not like, hence the complaint made against the agent. 
 

(c) A tenant makes a complaint to NSWFT regarding the services of an agent but when the 
complaint is investigated it is evident that the tenant is disgruntled because the bond 
was legitimately not returned to them, the Register being used as a vehicle to express 
the tenant’s frustration and anger at the situation. 

 
If consumers are not provided with the details on the context of the situation, they may be 
misled to believe that a specific trader provides inadequate services due to a complaint that 
is entirely subjective. Providing a context prevents the Register from being used as a tool for 
disgruntled consumers to seek revenge on traders and provides clarity to those consumers 
seeking a reliable and valuable trader. 
 
REINSW proposes that the Register have the ability for traders to have a right to reply to the 

complaints made against them. This would provide further context to the circumstances and 

ultimately benefit consumers. Since complaints have consequences on traders and their 

businesses, it is only fair that they are given the opportunity to respond to allegations made 

against them. This is particularly so in Australia where there is a presumption of innocence 

until proven guilty. To deny traders of that opportunity equates to a denial of natural justice. 

Essentially, considering complaints carry with them a negative connotation, if accused, 

traders should have a valid right of reply. 

In further support of the need for context, the Register should have regard to the size of the 
businesses being complained about. As emphasised in REINSW’s previous submission dated 
28 October 2015, it is no surprise that larger businesses with more consumers face more 
complaints compared to small traders. Essentially, REINSW is concerned that the inability of 
the Register to have regard to such information causes confusion and misleads consumers if 
they do not understand the nature of the structure and business size of the trader. 
 
In July 2017, Ray White made a formal access application under the Government Information 
(Public Access) Act 2009 (NSW) (GIPA) which revealed that although Ray White represents 
more than 10% of the market share, they were responsible for approximately 5.8% of 
complaints on the Register. The importance of having regard to the size of the business and 
market share puts complaints into perspective. The same can be said about franchise groups 
in general because it was revealed that Ray White is broadly in line with the other franchise 
groups on the Register in terms of share of complaints. The franchise groups named on the 
Register hold approximately 50% of the market share yet are only responsible for 21% of all 
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complaints. The inclusion of this kind of information or context will allow consumers to 
differentiate from traders that have a disproportionate number of complaints when 
compared to the size of the business itself or their market share, helping consumers better 
understand with whom they should transact. 

 
In addition, REINSW wishes to reiterate its previous stance that regard should also be had to 
the distinctions of complaints - the Register and its format should not be treated as a one-
size-fits-all response.  A complaint against a trader’s service is distinct from a complaint 
about the quality of a product that has been supplied. If the complaint relates to a trader’s 
service, the complaint attaches to the trader whereas a complaint relating to the quality of a 
good attaches to the product itself. For example, this is of significance when comparing the 
situation where a consumer has complained about white goods purchased from a store 
compared to the service of an agent in their sale of a property. 
 
The Register is currently comparing apples and oranges by combining many different 
industries under the one umbrella. The result is a situation completely opposite to what was 
intended by the operation of the Register.  To address this issue and make the Register more 
accurate, useful and practical, REINSW suggests that the Register be split to draw a 
distinction between products and goods suppliers and front-end service providers. The 
service and goods industries are independently unique with different purposes, types of 
consumers and features. A consumer’s reaction to a broken toaster is completely different 
to a tenant’s reaction to the landlord refusing to pay for damage that they do not believe is a 
high risk to safety, ultimately causing the tenant to make a complaint against the property 
manager. REINSW proposes that the Register should treat the goods and services industries 
as separate and NSWFT should prevent instances where the services of a real estate agent 
are compared to the services of a retailer. 

REINSW refers the reader to the “Franchises, Chains and Corporate Groups” section below 
for more detail on its position relating to the relevance of, and recommended improvements 
to, the Register. 

 
3. Should the Complaints Register only include data about complaints received (as 

opposed to outcomes)? 
4. Should any further information about the resolution of those complaints be included? 

Why? 
 
Whilst REINSW recognises that processes are in place to ensure complaints are valid and not 
made by anonymous or vexatious complainants, changes should be made to the Register to 
include safeguards to ensure consumers are not misled by unsubstantiated complaints. In 
situations where a complaint has not been substantiated, such a complaint could cause 
commercial harm and damage to the reputation of traders when this is easy to avoid. This 
may also confuse and mislead consumers into believing that the trader offers insufficient 
services when, in fact, that is not the case at all and the complaints were simply not 
substantiated. 
 
Unfortunately, the Register does not record situations where the trader has done the right 
thing and resolved complaints made against them with the consumer. Although REINSW 
believes the actual outcome of the complaint is not necessary to appear on the Register, the 
Register should at least provide information on whether the complaint has been afforded 
due process and an outcome or determination has been reached. Again, that would provide 



 

5 

 

context to consumers and enable them to make better informed decisions. Accordingly, 
REINSW questions what incentive traders have to resolve or improve areas and services 
subject to a complaint when a complaint that has no determination appears on the Register 
against them. REINSW recommends that NSWFT revisit point 15 of REINSW’s submission 
dated 28 October 2015 for further recommendations and comments on this point. 

 

• Franchises, Chains and Corporate Groups 
 
8. How well is the current policy on the grouping of franchised businesses working, 

including the breakdown by location? What changes would you suggest? 
 

As previously suggested in REINSW’s submission dated 28 October 2015, it is unjust for 
parent companies and franchisors to face reputational damage when they are not at fault or 
the subject of a complaint. 
 
Currently, the Register lists businesses according to their publicly recognisable trading name 
or brand. REINSW understands from NSWFT that this approach has been adopted because 
the individual corporations behind each of the franchises may be commonly unknown to 
consumers and that consumers often use traders because of their familiarity with the brand. 
However, REINSW insists that this approach is detrimental to franchisors and the brand as a 
whole and has seen examples in the market which demonstrate the unfair and unjust nature 
of this focus. REINSW wishes to reiterate that the purpose of the Register is to assist 
consumers and improve customer service, not to provide a platform to tarnish the 
reputation of traders and their brands, particularly if they are not the accused. Accordingly, 
the current policy on the grouping of franchised businesses is contrary to the sole purpose of 
the Register. REINSW does not consider it fair that a complaint made against a particular 
franchisee in a specific location could unnecessarily affect all branches of that franchise and, 
in particular, the franchisor. This becomes a risk when the Register fails to indicate that the 
complaint is made specifically against one particular branch/franchisee. 
 
As a starting point, NSWFT should treat franchisees as independent entities. REINSW urges 
NSWFT to educate complainants when they first contact NSWFT by informing them that the 
franchisee or trader is the appropriate entity to make the complaint about. It is a separate 
entity to the franchisor, associated brand and business/trading name and, as such, it is 
independent of the franchisor. 

 
Although there is a desire from NSWFT for franchisors to provide better customer service 
and improve the handling of their complaints, REINSW believes that a complaint must be 
made against the correct legal entity, and that a franchisor should not be publicly shamed on 
the Register if a complaint is made against its franchisee. The nature of the commercial 
arrangements between a franchisor and franchisee are private between the parties and not 
something that NSWFT is privy to. In most situations, there is a franchise agreement in place 
between the parent company and its franchisees, setting out the guidelines and obligations 
that must be adhered to by the franchisees. Such an agreement may have its own 
mechanism to deal with complaints against a franchisee and may also have provisions 
whereby a certain number of complaints on the Register for a certain number of months 
may result in termination of the agreement, but that arrangement is between the franchisor 
and franchisee. NSWFT acknowledges in the Issues Paper that its role is that of a mediator 
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only, however, REINSW fails to see how this position will be maintained if NSWFT attempts 
to affect the private franchise arrangements between a franchisor and its franchisees. 
 
REINSW proposes that a solution to this problem is for NSWFT to encourage and 
recommend consumers to initially take the complaint to the parent company/franchisor 
who often have their own adequate complaints and dispute resolution processes in place. It 
is REINSW’s understanding from discussions held at the stakeholder roundtable meeting on 
16 May 2018 (hosted by NSWFT) that NSWFT temporarily and briefly adopted the approach 
of referring complainants to franchisors in the first instance to have the complaint resolved 
by way of the franchisors’ internal complaints management processes. REINSW was 
informed that, in December 2016, the first full month whereby NSWFT adopted the above 
referral approach, not a single real estate group appeared on the Register. A low presence of 
real estate agencies on the Register was maintained for the following two months. However, 
the number of complaints significantly increased once NSWFT abandoned the approach. It is 
unknown why NSWFT ceased referring complainants to franchisors but statistics indicate 
that the strategy was effective in resolving complaints effectively and efficiently. A 
prominent franchisor has provided REINSW with statistics indicating that they are only 
aware of 7% of the complaints appearing on the Register, which means that over 90% of the 
complaints have never been referred to or brought up with the franchisor for resolution. 

 
If NSWFT reinstates this approach and refers complainants to the franchisor in the first 
instance, this would limit the strain on NSWFT’s resources and prevents minor complaints or 
those capable of resolution from making it on the Register. REINSW acknowledges that some 
consumers will always prefer to deal with NSWFT but this will undoubtedly increase the 
number of complaints being privately resolved with the franchisor, who would act as a third-
party intermediary in much the same way as NSWFT would. This also prevents NSWFT from 
taking consumers away from the established internal processes and mechanisms that the 
franchisors already have in place and that have proven to work time and time again. 
Undoubtedly, the above statistics highlight the effectiveness of this approach in allowing 
franchisors to deal with complaints prior to being addressed by NSWFT, and REINSW would 
like to see this approach be reinstated. 

 
9. Should the same approach be taken with chains and related companies/corporate 

groups even if they operate under different brands? Why? 
 
REINSW sees no reason why the same approach (detailed above) should not be taken with 
chains, related companies and corporate groups. 

 

• Notice to businesses 
 

10. How well has the process of notification to businesses about their imminent 

appearance on the Register been working? What changes would you suggest? 

11. Is three working days a suitable period of notice? Should it be shorter or longer? 

 

The current notification process alerts businesses of their imminent appearance on the 

Register. Whilst REINSW supports the provision of at least three working days’ notice, 

REINSW suggests the implementation of preliminary reminders to businesses who are likely 

to appear on the Register. Once a business has received five complaints, reaching 50% of the 



 

7 

 

current threshold, REINSW strongly encourages NSWFT to notify such businesses of their 

likelihood of appearance on the Register. Once notified, traders are given ample time to 

address their alleged shortcomings which may prevent further complaints from being 

recorded, thus reducing the likelihood of the trader reaching the threshold. If traders have 

had the opportunity to and, in good faith, made attempts to rectify areas the subject of 

complaints, their overall service is likely to improve. In effect, such a process will assist in 

making the Register more effective, helping consumers make informed decisions about 

traders who continually fail to provide satisfactory service. 

 

• Format 
 
12. What changes, if any, do you think should be made to the published format of the 

Register? 

If NSWFT is considering changing the format of the Register, as mentioned in REINSW’s 
previous submission dated 28 October 2015, there are consequences surrounding the 
potential manipulation of the data found on the Register, and NSWFT needs to bear that in 
mind. REINSW’s concern is that businesses could face serious ramifications if the data is 
manipulated incorrectly. Accordingly, if data can be downloaded and reproduced, REINSW 
suggests the implementation of a requirement for users who are re-publishing the data to 
indicate the date and issue of the Register from which the data has been sourced. As an 
alternative, the format of the published data should be locked and cannot be manipulated 
or re-published. 
 
REINSW refers the reader to the “Information Appearing on the Register” section above for 
its further recommendations on the format and proposed split of the Register into a register 
for services and another register specifically for products. 
 

• Conclusion 
 

REINSW, in principle, supports the objectives and intentions of the Register in providing 

access to open information about traders and their products and services. However, REINSW 

has significant concerns surrounding the way in which the Register has been implemented, 

particularly its potential to mislead and deceive consumers who access and make use of the 

Register. The Register must record accurate, complete, useful and contextual information 

and not facilitate the tarnishing of a trader’s reputation, for instance, through the inability to 

allow any context or right of reply from traders and the failure to separate franchisees from 

franchisors and brands. If the current procedure for dealing with franchises is not improved, 

the Register will continue to serve as an injustice to consumers, traders and the economy as 

a whole. 
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REINSW is thankful to have been invited to the stakeholder roundtable discussions on 16 

and 18 May 2018 in relation to these very important issues affecting the property industry 

(amongst others). It welcomes further discussion of the issues raised by this submission and 

supports NSWFT in making the Register more effective in helping consumers make informed 

decisions, not misinformed and misled decisions. 

 

Yours faithfully 

 

 

Tim McKibbin 

Chief Executive Officer 

The Real Estate Institute of New South Wales Limited 
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